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US.Depariment 400 Seventh St., S.W.
of Transportation Washington, D.C. 20530
Federal Highway

Administration

Refer to: HCC-20

Mark E. Hegarty, Esq.
P.O. Box 360, 7181 Hwy. 193
Georgetown, CA 95634

Dear Mr. Hegarty:

This responds to your request for guidance with respect to the definition of “employer” in 49 CFR
§ 382.107, as applied to California Independent Owner-Operator Motor Carriers (CIOMCs) who
haul bulk construction and industrial materials in intrastate commerce under subcontracts with
other motor carriers. As described in your letter, motor carriers (which I will call primary motor
carriers) contract with construction firms to provide intrastate transportation of construction
materials. They use CIOMC:s to provide a portion of these services. You have enclosed a copy
of the standard contract between the primary motor carrier and the CIOMC, titled an Agreement
for Transportation Services (ATS). The ATS does not give the primary motor carrier control
over the operation of the equipment and permits the CIOMC to perform services for others
during the term of the agreement. The CIOMC is responsible for the costs of operation and the
manner and method of providing the transportation. A CIOMC may provide services to several
primary motor carriers each year.

You enclosed a copy of an August 1999 letter from Paul L. Brennan, former Director of the
FHWA's Office of Motor Carrier Research and Standards, to Captain S.J. Vaughan, Commander
of the California Highway Patrol (CHP) Commercial Vehicle Section. In his letter, Mr. Brennan
reviewed an Agreement for Transportation‘ Services used by Transportation Management Systems
and its subcontractors. Although a copy of that agreement was not enclosed, it appears, based on
Mr. Brennan’s analysis of its terms, to be identical or similar to the ATS attached to your letter.
Mr. Brennan concluded that “(t)he document appears to be a business agreement but not a trip
lease or term lease that would result in TMS being responsible for its contractors’ compliance
with Federal safety regulations”. He further concluded that the primary carrier is not responsible
for ensuring its subcontractor’s compliance with part 382 unless it can be shown that the primary
carrier “has control of the individual drivers or vehicles of (the subcontractor) ~ for example
directing which drivers will handle which assignment, establishing work schedules for drivers,
selecting which vehicles will be used, etc.”

California Vehicle Code § 34520(a) adopted 49 CFR part 382 for intrastate transportation. You
assert that the CHP considers the primary motor carrier as the CIOMC’s employer for purposes
of determining compliance with the requirements of § 34520(a) and part 382, notwithstanding
Mr. Brennan’s August 1999 letter. You disagree with the CHP’s interpretation of the term



“employer” and express particular concern that complying with this interpretation may subject
drug and alcohol testing consortiums to legal liability for improperly releasing confidential data to
non-employers. My response to the four questions posed on page 7 of your letter follows below.

1. Tagree with Paul Brennan’s conclusion that one motor carrier is not automatically responsible
for another motor carrier’s drivers’ compliance with part 382 simply because the parties have
entered into an agreement or subcontract to provide transportation services. Section 382.107
defines employer as “any person ... who owns or leases a commercial motor vehicle or assigns
persons to operate such a vehicle”. A for-hire motor carrier leasing a commercial motor vehicle
for interstate transportation is required to have exclusive possession, control and use of the
equipment during the duration of the lease and must identify the equipment as being operated by
the lessee [see 49 CFR §§ 376.11(c) and 376.12(c)]. The ATS states that the primary carrier
shall have no control over the persons or equipment used by the CIOMC, does not require the
equipment to be identified as in the service of the primary carrier and permits the CIOMC to haul
for other parties during the time the agreement is in effect. Under Federal law, therefore, the ATS
would not be considered an equipment lease. Although not a determinative factor, the standard
level of compensation established in the agreement (95% of the freight charges collected by the
primary carrier) is more typical of a broker/carrier business arrangement than a lease (where the
lessor typically is paid between 60-70% of the freight charges or by the mile).

However, § 382.107 provides that a person who does not own or lease the vehicle may still be an
employer if he assigns persons to operate the vehicle. You interpret the definition of employer in
§ 382.107 to mean that a person is an employer only if he owns or leases a commercial vehicle
and assigns persons to operate that specific vehicle. This interpretation is not consistent with the
regulatory text, which uses the conjunction “or” instead of “and”, indicating that the language
following the conjunction is an alternative to, not a modifier of, the language preceding the
conjunction. Therefore, a person’who does not own or lease a commercial motor vehicle may still
be an employer if he exercises sufficient control over the drivers or vehicles used by the COIMC
in performing transportation under the ATS. Absent such control, the primary carrier would not
be the COIMC’s employer and would not be responsible for the COIMC’s compliance with part
382.

2. The FHWA has officially recognized that an owner-operator may simultaneously be an
employer and driver for himself. In regulatory guidance published in the Federal Register on April
4, 1997, the FHWA stated that “an owner-operator may act as both an employer and a driver at
certain times, or as a driver for another employer at certain times depending on contractual
arrangements and operational structure” (62 FR 16384). Additional regulatory guidance
interpreting 49 CFR § 382.305 concluded that owner-operators who are not leased to motor
carriers must belong to a consortium for random testing purposes (62 FR 16387).

3. Blanket consent forms authorizing the release of employee drug and alcohol testing information
by consortia to a third party are not permitted. See Notice: Guidance on the Role of Consortia
and Third-Party Administrators in DOT Drug and Alcohol Testing Programs, 60 FR 38205 (July
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25, 1995). Any consent forms authorizing release of this information must specifically identify the
intended recipient. Consequently, an owner-operator may not execute a standard consent form
authorizing a consortium to release alcohol and controlled substances testing information to all
work-referring entities with which the owner-operator does business. Although the FMCSA is
not authorized to bring enforcement action against a consortium for violating part 382, it is
conceivable that an owner-operator could try to hold the consortium liable for violating his or her
privacy rights.

4. In your final question, you ask whether the FHWA (presumably referring to the FMCCSA,
which is now responsible for administering part 382) could legally apply the CHP’s interpretation
of “such a vehicle” and “leased driver” in construing the § 382.107 definition of employer to
interstate transportation. As I indicated earlier in this letter, I believe that the CHP’s
interpretation of “such a vehicle” is correct. As also indicated above, its interpretation of leased
driver to include any owner-operator providing services under an ATS or similar business
agreement is inconsistent with FMCSA’s definition of a leased driver operating in interstate
commerce. However, as Mr. Brennan stated in the final paragraph of his letter, the FMCSA
defers to the State’s enforcement of its own corresponding regulations when the carriers operate
only in intrastate commerce.

I'hope I have been of assistance to you.

Sincerely yours,

Michael J Falk
Trial Attorney





