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Captain 3. J, Vaughn

Commander, Commercial Vehicle Section
Department of Califomia Highway Patrol
P.O. Box 942898

Sacramento, California 94298-0001

Dear Captain Vaoghn:

This is in response to your recent letter to Ms. Mary Bernsteln, Dircctor of the Department of
Transportation’s Office of Drug and Aleoho). Policy Compliance, concemning enforcement of the
Federal Highway Administration’s (FAWA.) centrolled substances and alcohol wating regulations.
Your letter was referred 1o the FHEWA's Office of Motor Carter Research and Standards for a
response.

You wrote to Ms. Bernstein to discuss a letter sent to her by M, James D, Martens, of
Transportation Management Systems (TMS). Jn a separate latter, we have responded to
Mr, Mactens. A copy of our response is enclosed.

As we advised Mr. Martens, the FHWA does not interpret State laws or regulations. Therefore,
our response is based on Pederal regulations. The following is an example of what we understand
the primary issuc raised by Mr. Martens to be: If a motor carrler (Cartier A) requests another
motor carrier (Carrier B) to transport a load for which Cardier A has an agreement or contract

with a ¢ustomer or client (a business that does not operate commercial motor vehicles as defined
in 49 CFR 382.107) to provide transportation services, and Carter A, pays Carrier B to perform
the scrvices, is Carrier A responsible for ensuring that Carrier B's driver(s) comply with Part 382
while Carrer B is hauling a Joad(s) for Carrier A? '

Generally, if a motor carrier (Carrier A) requests another motor carrier (Carrier B) 1o transport a
load(s) for which Carrier A has an agreement or contract with a business or other non-motor
carrier entity to provide transportation services, and Carrier A pays Carrier B for its services,
Carrier A is not responsible for ensuring Carrier B's compliance with Part 382 unless it can be
shown that Carrier A has control of the individual drivers or vehicles of Carrier B - for example
directing which drivers will handle which assi giunent, establishing work schedules for drvers,
selecting which vehicles will be used, ete. This is especially the case when there is no

docymentation to suggest that Carrjer A has control over the drivers or vehicles used by Carrier B
in performing the transportation in question.

We have reviewed “Agreement for Transportation Services” used by TMS and its contractors.
Based upon our review of the document, there is no indication that TMS has control over the
drvers and vehicles operated by motor carriers (including an independent owner-operator) that



sign the agreement. The agreement explicitly states that no such control shall axist, The
agreement does not appear to preclude the motor carrier from transporting loads for other
businesses, or establish & commitment by either party for future business - the agreement may be
terminated “upon three (3) days written notice of termination by either party.” The document
appedrs to be 2 business agreement but not a trip lease or term Jease that would result in TMS
being responsible for its contractors’ compljance with Federal safety regulations.

This is not to say that the document will always be determinative of the issue as to who is the
motor carrier and responsible for driver compliance. The facts and cireumstances will always be
the final determinant of who is actually in control of the ransportation. A motor carrier may not
avaid its responsibility for the compliance of its drivers merely by executin g an “agreement” that
pucports ta be a contract for service, when the facts und circumastances contradict the tarms of the
“agreament.” The document, however, 18 an indication of the status of the parties and, in many
cascs, will probably settle the issue.

Based on the information we have been presentad with from various entities from Calitornia, we
have reason to belizve there may be a misunderstanding of the FHWA's visws on the definition
(49 CFR 382.107) of an employer. We recognize that the last sentence - “The term employer
includes an employer's ageats, officers and representatives” - may be interpreted in a variety of
contexts. However, in the context of determining the applicability of 49 CFR 382, tho EETWA.
does not interpret the statement to mean that one motor carrier is automatically responsible for

another motor carrier’s drivers when there js an agreement ar subcontract to provide
transportation secvices. '

Even though the eatities involved in this matter are subject to the Federal contralled substunces
and alcohol testing regulations, we are inclined to dafer ta the State's enforcement of its own
comesponding regulations when the carriers operate only in intrastate commerce. We request that
your agency work with TMS, our Moreno Valley offics, and other alfected parties to reach a
common undarstanding on how Lo cnsure appropriate enforcement of California Vehicle Code,
Section 34520, the State's adoption and codification of lhe requirements of 49 CER 382.

We hope this information is helpful.

Sincerely yours,
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Paul L. Brennan'
Director, Office of Motor Cartier
Research and Standards
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